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Arising out of Order-in-Original No 7/Supdt. AR-V/AKA/2015-16 Dated 21.03.2016 Issued
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad ~ 380 016.
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i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of ..
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector .. ... .

Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified”copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (O10) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-1 in terms of the Court Fee Act,1975, as amended.
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the rules covering these and other related matters

3. Attention is also invited to
d Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioi and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,

41y B Hew A, B9 Jurer & ufd 3veiver iR T & WoleT STl QR 37T e AT A5
Rerferer &) @t AT RRT 97T Yo & 10% almmmﬁfsrﬁmavgﬁlmﬁaﬂm%ﬁ
10% s;ﬂamu'\fd?rsﬂam?ﬁ%l :

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penaity, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Mobile Stpres and Electronics, Chhikniwala Complex, Shop
No. 19, Municipal No. 309, Alka Road, Dholka, Ahmedabad- 387 810
(hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original number 7/Supdt.AR- V/AKA/2015 16 dated
21.03.2016 (hereinafter referred to as ‘impugned orders’) passed by the
Superintendent, AR-V, Service Tax Div—VI, APM Mall, Satellite, Ahmedabad
(hereinaftel: referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants holding Service
Tax registration number ATRP P7124Q SD002 had not filed seven ST-3
returns for the period 2012-2013, 2013-2014, and 2014-2015 as the taxable

income was only 2-3 lakhs during Notice period.

3.  Adjudicating Authority vide impugned OIO had imposed penalty of Rs.
2000/- under Section 77(2) of FA, 1994 for not submitting return under
prescribed under Section 70. It was also ordered to recover late fees u/s
70(1) of Rs. 20,000/- for each seven returns separately (total late fees
1,40,000/-) ‘

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 20.06.2016 before the Commissioner (Appeals-1I) wherein it is
contended that-
I. Appellant is not required to file ST-3 as he was within threshold limit of
small service provider.

1I. In Amrapali Barter case, CESTAT has held that if no service is provided
then ST-3 return is not required to be filed for that period as per CBEC
Circular No. 97/8/2007-ST dated 23.08.2007. further it is held that in
case if NIL return is filed after considerable delay, then also no penalty
u/s 77 or fees under rule 7C of STR, 1994 imposable.

III. CESTAT Judgement in case of M/s Suchak Marketing Pvt. Ltd. [2013
(6) TMI 641- CESTAT KOLKATTA] is squarely applicable '

5. Personal hearing in the case was granted on 21.02.2017. Shri Mitul V.
Dholakiya, CA, appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS @
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6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing.

7. As per section 70 every person liable to pay the service tax is required to
furnish to the Superintendent of Central Excise, with such late fee not
exceeding twenty thousand rupees, for delayed furnishing of return. As per
Rule 7C there will be levied following fees for delayed filing of service tax
return. A mandatory penalty has been prescribed under Rule 7C of the

Service Tax Rules,

Period of Delay Penalty/late fee After finance ACT 2011

for delay up to 15 days INR 500

for delay beyond 15 days|INR 1,000
but up to 30 days
for delay beyond 30 days INR 1,000 + INR 100 per day (from 31st
‘ day subject to a maximum amount of Rs
20000.

8. Section 77 is regarding penalty for contravenes any of the provisions of
Finance act or any'rrules made there under for which no penalty is separately
provided. For non-filing of ST-3 penalty under section 77(2) is imposable.
Penalty is mentioned under section 70 and the Fees is mentioned under Rule
7C.

9. Text of para 6.1 of CBEC Circular 97/8/2007 dated 23.08.2007 is

reproduced as below-

6.1 The service tax return is required to be filed under
Section 70 of the Act read with rule 7 of the Rules, by "any
person liable to pay the service tax". This return is required to
be filed on a half yearly basis, in Form ST—S. For the periods
from April to Sebtember and October to March, it must be filed
by the 25th October and the 25th April respectively. Further,
'Input -Service Distributor' is also required to file this return.

Persons who are not liable to pay service tax (because of an

exemption including turnover based exemption), are not

required to file ST-3 return.”

10. I have perused documentary evidences like form 26 AS , IT returns an:daw\

A/c. 1 find that appellant was eligible for turnover based exemption. Ihold
that in terms of above CBEC circular appellant was not required to file,S_{“l%{éB
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return. When return itself is not required to be filed there is no question of
imposing penalty u/s 77 of FA, 1994 and late fees u/r 7C of STR, 1994.
Judgments cited by appellant are squarely applicable to appeliant. I set aside
the impugned OIO.

11. In view of above, appeal filed by the appellants is allowed.
12.  3rdieRar anT gor 9 el 1 AYCRT SIRET s AT ST g
12. The appeals filed by the appellant stand disposed off in above terms.
AW —
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- ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Mobile Stores and Electronics,

Chhikniwala Complex,

Shop No. 19, Municipal No. 309,

Alka Road, Dholka,

Ahmedabad- 387 810 | ,

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Comnﬁiséioner, Service Tax Div-IV, APM mall, Satellite,
Ahmedabad. '

5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.

6) Guard File.

7) P.A. File.
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